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In the Court of Appeals of the District of Columbia. 


No. 2498. 

Hiram C. McNeil et al., Appellants, 

vs. 

Roy S. Gary. 


a Supreme Court of the District of Columbia. 

Equity. No. 31380. 

Hiram C. McNeil, Sarah H. McNeil, and Adam Steinmetz 

Plaintiffs, 

vs. 

Roy S. Gary, Defendant. 

United States of America, 

District of Columbia, ss: ' 

1 T • . ^ . 1 in the Supreme Court of the District of 

Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had m the above-entitled cause, to wit: 

1 Bill for Injunction . 

Filed October 31, 1912. 

In the Supreme Court of the District of Columbia. 

Equity. No. 31380. 

Hiram C. McNeil, Sarah H. McNeil, and Adam Steinmetz 

Plaintiffs, 

vs. 

Roy S. Gary, Defendant. 

To the Supreme Court of the District of Columbia: 

Plaintiffs state as follows: 

1. The plaintiffs, Hiram C. McNeil, Sarah H. McNeil, and Adam 
Steinmetz, are citizens of the United States and residents of the 
District of Columbia, and bring this suit in their own right 
1—2498a 
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2. The defendant, Hoy S. Gar}-, is a citizen of the United States 
and a resident of the District of Columbia, and is sued in her own 
right. 

3. That B. Francis Saul, Rosina M. May, Mary C. Saul, Teresa M. 
Saul, Agnes A. Saul, John A. Saul and William J. Saul became the 
owners of a part of a tract of land known as “Maple Grove”, situate 
in the County of Washington, District of Columbia, which they 
caused to be subdivided into blocks and lots and called the same 

Saul s Addition to the City of Washington,” and on the 16th day 
of April, A. D. 1908, caused a plat of said subdivision to be duly 
recorded in the office of the Surveyor for the District of Co- 

2 lumbia, in County Book No. 35, at Page 11. That subse¬ 
quently, at divers times, some of the lots in said subdivision 

were resubdivided into smaller lots, all of which appears of record 
in said Surveyor’s office. 

4. That the plaintiffs, Hiram C. McNeil and Sarah H. McNeil, 
are the owners in fee simple as joint tenants, of lot numbered forty- 
seven, in square numbered twenty-nine hundred and twenty-one, of 
said subdivision, which said lot was conveved to them on the 29th 
day of March, A. D. 1910, by Melvin H. Iierriman and wife, by deed 
duly recorded in Liber No. 3315, at folio 271, et seq., one of the 
Land Records of the District of Columbia, and that the said lot was 
conveyed to the said Melvin II. Herriman by B. Francis Saul and 
others, the aforesaid original owners of said subdivision, by deed 
dated October 28, 1909, and of record in Liber 3291 at folio 125, 
et seq., one of the Land Records of the District of Columbia. That 
said lot 47 is improved by a comfortable dwelling house, valued at 
not less than thirty-five hundred dollars, and plaintiffs, Hiram C. 
McNeil and Sarah H. McNeil, reside therein. 

5. That the plaintiff, Adam Steinmetz, is the owner in fee simple 
of lot numbered 41, in square numbered 2921, of said subdivision, 
which said lot was conveyed to him on the 10th day of April, A. D. 
1909, by B. Francis Saul and others, the aforesaid original owners 
of said subdivision, by deed duly recorded in Liber 3230 at folio 
270, one of the Land Records of the District of Columbia. That 
said lot 41 is improved by a comfortable dwelling house valued at 

not less than thirty-five hundred dollars, and plaintiff, Adam 

3 Steinmetz, resides therein. 

6. That the defendant is the owner in fee simple of lot 
numbered 45 in said square numbered 2921, in said subdivision the 
same having been conveyed to her by deed dated the 14th dav of 
October, A. D. 1909, from the said B. Francis Saul and others,* the 
aforesaid original owners of said subdivision, and of record in Liber 
3283 at folio 45, et seq., one of the Land Records of the District of 
Columbia. 

7. That the said subdivision is one of the most desirable in the 
District of Columbia for residence purposes, and a great majority of 
the lots in said subdivision have been sold bv the original owners 
thereof and are now used exclusively and onlv for residence purposes 
and handsome residences, costing from three thousand five hundred 
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# 

dollars to # more than twenty thousand dollars, have been erected on 
a majority of the lots. . 

8. That in the deed from the said B. Francis Saul and others, the 
aforesaid original owners of said subdivision, to the said Melvin H. 
Herriman, and from the said Herriman and wife to plaintiffs Hiram 
C. McNeil and Sarah M. McNeil, and in the deed from the said B. 
Francis Saul and others to plaintiff, Adam Steinmetz, and to the de¬ 
fendant, as well as in all other deeds given by the said B. Francis 
Saur and others, the original owners of said subdivision, conveying 
lots in said subdivision, among other covenants, are the following, 
to wit: 

“And the said party of the second part (the grantee) by accepting 
these presents and in consideration of the above grant, doth hereby 
covenant, promise, and agree, for herself (himself or themselves) her 
(his or their) heirs, executors, administrators and assigns, to and 
with the said parties of the first part (the grantors), their 

4 heirs and assigns, as follows: 

“First. That not more than one dwelling house shall be 
erected on said lot, and that no apartment house nor flats of any de¬ 
scription shall be erected on the same. 

“Second. That such building shall not cost less than $3,500.00 
to build, and shall not be used for manufacturing, mechanical or 
business purposes of any kind whatsoever, but solely for dwelling 
purposes. 

That it was further covenanted in said deeds that the aforegoing 
covenants should be effective and remain in force for a term of 
twenty years from January 1, 1906. 

Plaintiffs say that said covenants were covenants running with the 
land and were intended for the common benefit of all the lot owners 
in said subdivision, and were made in furtherance of a general plan 
or scheme for the better adaptation of said subdivision for a residence 
district exclusively, and of which, plaintiffs are advised and believe, 
defendant had notice at the time of her purchase of said lot, and 
plaintiffs further sav that said covenants formed part of the consid¬ 
eration of plaintiffs’ purchase of their said lots. 

9. Plaintiffs are advised and believe that all purchasers of lots in 
said subdivision from the said B. Francis Saul and others, the said 
original owners of said subdivision, at the time of purchasing the 
same, signed an agreement with the said B. Francis Saul, and others* 
or their agents, containing the following provision, to wit: 

“The purchaser in accepting and signing this paper agrees that 
not more than one dwelling house shall be erected on said lot, that 
no apartment house nor flats of any description shall be erected on 
same, that such dwelling shall cost not less than $3,500 to build, 
and it shall not be used for manufacturing, mechanical or business 
purposes of any kind, that it shall not be rented, leased, sold, trans¬ 
ferred or conveyed unto or in trust for any negro or colored person r 
and that these covenants shall be effective and remain in 

5 force for the term of twenty (20) years from January 1, 
1906, and no longer. 

10. That there is now erected on the front of defendant’s said lot, 
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numbered 45, a dwelling house valued at not less than thirty-five 
hundred dollars, and defendant is erecting, or causing to be erected, 
°? Jot > an(i within one hundred and fifty feet of 

plaintiffs residence, a one story and loft frame stable, about thirty-' 
four feet long and thirty feet wide, to be, if completed, of the value 
of about three hundred dollars, containing five stalls for horses and 
a large space for wagons and vehicles, and plaintiffs are informed 
and believe, and therefore aver, that said defendant designs and in¬ 
tends to use said stable for the purpose of stabling the horses and*stor- 
lng the wagons used in a certain drayage or express business, and 
plumbing business, now conducted by the defendant, or her hus¬ 
band, plaintiffs are not advised which ;'and plaintiffs are advised and 
believe, and therefore aver, that the erection of said stable as well as 
the proposed use thereof, will constitute a violation of the aforesaid 
covenants contained in said deed and the aforesaid agreement signed 
bv purchasers of lots in said subdivision, and will be in violation of 
the general plan or scheme of improvement of said subdivision,' 
and plaintiffs say* that the proposed erection and use of said stable 
is without the consent of the plaintiffs and in violation of their 
rights as owners of lots in said subdivision. Plaintiffs further say 
that the proposed use of said stable by defendant will constitute an 
offensive and obnoxious nuisance by reason of the unwholesome 
odors which will exist upon and emanate from said stable, and will 
cause plaintiffs, and the adjoining lot owners, irreparable in- 
6 jury, and plaintiffs sav that they are without adequate relief 
save in a court of equity. 

Wherefore, premises considered, plaintiffs pray: 

1. That a subpoena may issue out of this honorable Court directed 
to the defendant, Roy S. Gary, commanding her to appear and an¬ 
swer this petition. 

2. That a rule be issued commanding the said defendant to show 
cause on or before a day certain why she should not be en joined 
from further erecting or causing to be erected the said stable on said 
lot numbered forty-five. 

3. That on a final hearing of this cause, the said defendant may 
be perpetually enjoined from erecting or causing to be erected the 
said stable on said lot numbered forty-five. 

4. That plaintiffs may be granted such other and further relief 
as to the court may seem meet and proper and the nature of the case 
may require. 


J. BARRETT CARTER, 

Attorney for Ptsiintiffx. 


HIRAM C. McNEIL. 
SARAH H. McNEIL. 
ADAM STEINMETZ. 


7 District of Columbia, ss: 


We do solemnly swear that we have read the annexed bill, by us 
subscribed, and know the contents thereof: and that the statements 
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of feet therein made as upon personal knowledge are true, and those 
made as upon information and belief, we believe to be true. 

HIRAM C. McNEIL. 
SARAH H. McNEIL. 
ADAM STEINMETZ. 

igSubscribed and sworn to before me this 30 day of October, A. D. 

[ SEAL -] CHARLES R. DUEHAY, 

Notary Public, D. C. 

Rule to Show Cause . 

Filed October 31, 1912. 


.. . U P? n , motion of the plaintiffs in the above entitled cause, It Is, 
this thirty-first day of October, A. D. 1912, 

Ordered, That the defendant Roy S. Gary be, and she hereby is. 
required to show cause on or before the 8th day of November, A D. 
1912, at ten o clock, A M., why she should not be enjoined from 
erecting, or causing to be erected, a certain stable mentioned in the 

W1 0 "3Tljv d herein, on lot numbered forty-five, square 

Hd Kill nf t r U,t h Clty of Washington,” as prayed in 
°f complaint; provided, a copy of this order be served on the 

W AD iSo* eaSt tW ° Cle8r dayS bef ° re Sa ' d 8th day of Nowm - 

JOB BARNARD, Justice. 

^ Marshal's Retwm. 

ali?Oct d 31 P 19°12 Within n ' le *° Sh ° W ° n R ° y S ' ° ary petSOn - 

AULICK PALMER, Marshal. 

C. R. S. 


Answer to Rule to Show Cause. 

Filed November 8, 1912. 

******* 

The defendant in answer to the rule to show cause issued herein 
respectfully states: 

1. That the stable which is referred to in the bill of complaint 
is being erected by this defendant through a competent contractor 
and under a building permit regularly issued by the Inspector of 
Buildings for the District of Columbia; that said stable is being con¬ 
structed upon plans and specifications upon which said permit was 
i*ued, and is equipped with modern sanitary appliances, and is 
therefore a lawful structure to be erected upon her said property 
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2. Further answering said rule, she states that after she had com¬ 
menced the building of said stable, the work thereon was delayed 
at the instance of the plaintiffs and other parties, but that shortly 
before the filing of said suit, she ordered the contractor who was 
building said stable to complete the same; that upon being notified 
of the filing of this suit, she was advised by her Attorney that she was 

not required to discontinue the work of building said stable 
9 for the reason that no restraining order had been issued, and 

there was no bond therefore to protect her against the loss and 
increased expenses which would be occasioned by stopping the con¬ 
tractor in his work; that her Attorney as she is informed by him and 
believes, thereupon wrote a letter to the Attorney for the plaintiffs 
notifying him that because there was no bond for the protection of 
this defendant, he had advised her to proceed with said building, 
and that she would do so unless and until restrained; that said build¬ 
ing has since the filing of said suit been completed, and the erection 
thereof is now complete. 

3. And for further answer to said rule, this defendant states that 
the erection and proposed use of said stable does not constitute a 
nuisance; that the said stable has l>een erected as above stated, with 
due regard to its proper sanitation with the object of preventing any 
obnoxious or unhealthy odors arising therefrom; that the stalls are 
equipped with concrete floors, with gutters and raised strips to ren¬ 
der the same more sanitary and prevent noise; that the property in 
question is in a community where the houses are built detached from 
other houses, and the lots are of sufficient width and depth to enable 
the residents to erect stables and out-buildings of oiher description, 

. and there are in fact a number of other stables, garages, chicken 
houses and other out-buildings erected upon the lots in said subdivis¬ 
ion, and especially in the square No. 2921 in which this de- 
10 fendant’s property lies, and in the squares adjacent thereto: 

that in said square and a short distance from the property of 
the plaintiffs, one G. B. Mullin has erected a stable which has been 
used for the stabline of horses for several years, and as this defendant 
is informed and believes, the same was being used as a stable by said 
Mullin at the time the plaintiffs purchased their said property; that 
the said plaintiffs had not taken any action nor has any other prop- 
ertv owner in said subdivision taken action to enjoin the use of said 
stable bv said Mullin, or to enjoin any of the other persons who have 
built and used stables, garages and other out-buildings in said sub¬ 
division ; that at the time of the purchase of the defendant’s propertv 
the agent of the grantors in said deed wherein said covenant is con¬ 
tained, stated that a stable could be built upon said property, and in 
examining the properties in said subdivision for the prospective pur¬ 
chase, in co-operation with said agent, this defendant secured this 
particular lot in the eastern end of said subdivision where the lots 
have greater depth than elsewhere in said subdivision, to give room 
for said stable. 

4. And in consideration of the foregoing this defendant pravs 
that said rule to show cause may be discharged. 

BOY S. GARY. 
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District of Columbia, ss: 

R °y s - Gar y> being first duly sworn, on oath deposes and 
11 says, that she has read the foregoing answer by her sub- 
scribed, and that the facts therein stated are true to the best 
of her knowledge, information and belief. 

ROY S. GARY. 

I 1 m + 

Subscribed and sworn to before me, a Notary Public in and for 
the District of Columbia, this 7th day of November, A. D. 1912. 

t SEAL -J ROLAND C. BOOTH, 

Notary Public , D. C. 

Demurrer. 

Filed November 8, 1912. 


Comes now defendant, by Ralston, Siddons <fc Richardson, her At¬ 
torneys, and for demurrer to the bill of complaint filed herein, says 
that the said bill is bad in substance, and states facts insufficient to 
constitute a cause of action. 

RALSTON, SIDDONS & RICHARDSON, 

Attorneys for Defendant. 

\1 emorandum of Grounds of Demurrer. 

1. That the facts stated in said bill do not entitle the plaintiffs to 
the relief prayed. 

2. The bill does not state facts showing that the erection of said 

stable, or its proposed use, will constitute a nuisance. 

12 3. The covenants and agreements set forth in said bill of 

complaint, and which said bill charges will be violated by the 
erection of said stable and the proposed use thereof, do not prohibit 
the erection of said stable or the proposed use thereof. 

4. The plaintiff Stinemetz has no right or title to maintain said 
suit, in so far as the same is an action to enforce the alleged cove¬ 
nant, because he is not a party to the deed in which said covenant is 
contained, nor is he an heir or assign of a grantor therein. 

5. 1 he said bill is multifarious, in that it combines actions to en- 
foice an alleged covenant and to abate an alleged nuisance. 


Order Sustaining Demurrer. 
Filed November 15, 1912. 


Upon consideration of the Bill of Complaint filed herein, and 
the demurrer of the defendant thereto, and of the rule to show cause 
and answer thereto, and the arguments of counsel, it is by the Court 
this 15th day of November, 1912, 
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Ordered and decreed, that the defendant’s demurrer is sustained, 
and the rule to show cause is discharged, and that the Bill of Com¬ 
plaint be dismissed with costs, with leave to the plaintiffs to amend 
within fifteen days. 

JOB BARNARD, Justice. 

13 Decree. 

Filed December 4, 1912. 

******* 

The plaintiffs, by their attorney, this day appearing in open 
Court and electing to stand on their bill as originally filed, it is this 
4th day of December, A. D. 1912, 

Adjudged, ordered and decreed that final judgment be entered 
herein for defendant sustaining her demurrer to the bill of com¬ 
plaint filed herein and dismissing said bill, and the plaintiffs, by their 
attorney, in open court, having prayed an appeal to the Court of Ap¬ 
peals of the District of Columbia, the same is hereby allowed and 
the bond for costs on appeal is hereby fixed at One Hundred Dollars, 
the same to be filed herein within ten days from this date. 

JOB BARNARD, Justice. 


We consent to the above decree. 

RALSTON, SIDDONS & RICHARDSON, 

Attorneys for Defendant. 


Memorandum. 

December 6, 1912.—Appeal bond approved and filed. 


Assignments of Error. 

F'iled December 20, 1912. 

* • * * * * * * 

Now comes the plaintiffs (appellants) in the above entitled 
14 cause and assign errors committed by the trial court as follows • 
First. In holding the bill of complaint filed herein multi¬ 
farious. 

Second. In holding that the plaintiff, Adam Steinmetz, had no 
right or title to maintain this suit. 

Third. In holding that the covenants and agreement set forth in 
the bill of complaint do not prohibit the erection of the stable men- 
tioned in said bill. 

Fourth. In holding that the covenants and agreement set forth 
in said bill of complaint do not prohibit the proposed use of the 
stable. 
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Fifth. In holding that the proposed use of the said stable as set 
iortn in said bill does not constitute a nuisance. 

Sixth. In holding that the facts stated in plaintiff's bill of com¬ 
plaint are not sufficient to entitle plaintiffs to the relief prayed 

pldntiffs' bilf SUStammg the demurrer of defendant and dismissing 

J. BARRETT CARTER, 

Attorney for Plaintiffs. 

Designation for Transcript of Record. 

Filed December 20, 1912. 

******* 

The Clerk, in making up the record on appeal in the above en- 
titled cause, will please include the following: 

16 1. The bill of complaint. 

2. Demurrer to bill of complaint. " 

3. Final decree sustaining demurrer and dismissing the bill of 
complaint, and notation of appeal therefrom. 

4. Memorandum of filing and approval of appeal bond 
o. Assignments of error. 

6. This designation. 

J. BARRETT CARTER, 

Attorney for Plaintiffs. 

We accept service of the above designation. 

RALSTON, SIDDONS & RICHARDSON, 

Attorneys for Defendant. 

Defendants Designation of Record . 

F'iled December 26, 1912. 


• i T te Clerk, in making up the record on appeal in the above enti¬ 
tled cause, will please include the following: 

1. Rule issued October 31, 1912. 

2. Answer to Rule (filed November 8, 1912). 

3. Decree sustaining demurrer (entered November 15. 19121 

4. This designation. 

RALSTON, SIDDONS & RICHARDSON, 

Attorney - for Defendant. 

I accept service of the above designation. 

J. BARRETT CARTER, 

Atfy for Plaintiffs. 


2—2498a 
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16 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
16, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 31380 in Equity, wherein Hiram 
C. McNeil, et al. are Plaintiffs and Roy S. Gary is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 31st day of December, 1912. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2498. Hiram C. McNeil et al., appellants, vs. Roy S. Gary. Court 
of Appeals, District of Columbia. Filed Jan. 10, 1913. Henry W. 
Hodges, clerk. 
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APRIL TERM, 1913. 


No. 2498 


HIRAM C. McNEILL and Others, Appellants, 

' V9. 

ROY W. GARY, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


Statement of Case. 

The appellee was sued by two owners of lots in the same 
square of what is known as Saul’s Addition to the City of 
Washington for the purpose of securing an injunction 
against the erection of a stable in the rear of her house and 
within 150 feet of the residences of the plaintiffs. 

It is alleged that this stable is about 34 feet long and 30 
feet wide, one story and loft, containing five stalls for horses 
and a large space for wagons. It is averred that it is the 
intention of the defendant to use this stable for the stabling 



2 





1 


of horses and storing the wagons used in a drayage or express 
business and plumbing business now conducted by the de¬ 
fendant or her husband, plaintiffs are not advised which. 

The bill is apparently drawn on the theory that the erec¬ 
tion of the stable is in violation of the covenants in the deed 
under which the appellee took title. These covenants, which 
are found on page 3 of the record, are as follows: 

“And the said party of the second part (grantee) 
by accepting these presents and in consideration of 
the above grant, doth hereby covenant, promise, and 
agree, for herself (himself or themselves) her (his or 
their) heirs, executors, administrators and assigns, 
to and with the said parties of the first part (the 
grantors), their heirs and assigns, as follows: 

“First, That not more than one dwelling-house 
shall be erected on said lot, and that no apartment- 
house nor flats of any description shall be erected on 

the same. \ 

“Second. That such building shall not cost less 
than $3,500.00 to build, and shall not be used for 
manufacturing, mechanical or business purposes of 
any kind whatsoever, but solely for dwelling pur¬ 
poses.” 

It is further alleged in the bill that these covenants are to 
remain in force for a specific term, expiring twenty years 
from January 1, 1906. 

The last sentence of the bill of complaint, immediately 
preceding the prayers for relief, is the only portion of that 
bill which charges that the stable in question is a nuisance; 
that sentence is as follows: 

“Plaintiffs further say that the proposed use of said 
stable by defendant will constitute an offensive and 
obnoxious nuisance by reason of the unwholesome 
odors which will exist upon and emanate from said 
stable, and will cause plaintiffs, and the adjoining 
lot-owners, irreparable injury, and plaintiffs say that 
they are without adequate relief save in a court of 
equity.” \ 
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A rule to show cause was issued and duly served upon the 
defendant who filed a specific answer to the rule to show' 
cause (Record, pp. 5 and 6), in which she described the 
plans for the construction of the stable and the care taken to 
prevent odors and noise, and also filed a demurrer to the bill 
alleging as grounds of demurrer that the bill did not state 
facts showing that the erection of the stable or its proposed 
use would constitute a nuisance; that the covenants would 
not be violated by the erection of said stable or the proposed 
use thereof, that the plaintiff Steinmetz has no right or title 
to maintain the suit, for the reason that he had purchased 
his lot before the purchase by the defendant of the lot on 
which the stable was built, and in the defendant’s deed the 
restrictive covenants were specifically limited to the benefit 
of the grantors, their heirs and assigns; and further upon the 
ground that the bill is multifarious in that it combines 
actions to enforce an alleged covenant and to abate an alleged 
nuisance. 

Upon hearing on the bill of complaint, demurrer, and 
answer to the rule to show cause, the court sustained the de¬ 
murrer, discharged the rule to show cause, and dismissed the 
bill, with leave to the plaintiffs to amend within fifteen days 
(Record, pp. 7 and 8). 

The plaintiffs electing to stand on their bill as originally 
filed, a final decree was entered sustaining the demurrer and 
dismis.sing the bill, from which this appeal was taken. 










Brief for Appellee. 

There are two real questions in issue on this appeal. 

First. Does the bill of complaint state facts sufficient to 
justify the court in entertaining it as a complaint for the 
abatement of a nuisance or the prevention of a threatened 
nuisance? 

Second. Does the covenant set forth in the deed so restrict 
the rights of the appellee in the ownership of her propertv 
that she may not erect the stable in question or use the same 
as proposed? 

A further question is whether the appellants may take 
advantage on this appeal of any allegations in their bill of 
complaint respecting the proposed use of the stable, for the 
reason that they do not ask any specific relief except that the 
defendant be enjoined “from further erecting or causing io 
be erected the said stable.” 

For the convenience of the court, however, we will con¬ 
sider the various assignments of error as they are arranged 
by the appellants in their brief. 

L 

Alleged Error in Holding the Bill of Complaint to 

be Multifarious. 

The contention of the appellants is that because the relief 
prayed in their counts for breach of covenant and for 
nuisance is the same, i. e., to restrain the erection of the 
stable, and may be settled in one decree, therefore the fact 
that this relief is based upon two distinct causes of action 
does not render the bill multifarious. 

Under the case stated in the bill, if the erection of the 
stable violated the covenant, they could only be restrained 
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for a period of twenty years from January 1, 1906. If the 
erection of the stable were a nuisance, it would be perpetually 
enjoined. If one of the causes of action prevailed, it would 
be unnecessary to litigate the other. We therefore submit 
that the relief prayed is not the same and the case is not one 
where the settling of several differences in one decree cur¬ 
tails litigation and reduces cost to the parties. If issue had 
been joined on an answer to this bill, it would have been 
necessary to take testimony with respect to the case as an action 
on the covenant and then it would have been necessary to 
take other evidence upon the separate issue upon whether or 
not the proposed use of the stable constituted a nuisance. 

II. 

Alleged Error in Holding that the Plaintiff Stein- 
metz Had no Right of Title to Maintain the Suit. 


Of course, this question raised by the demurrer related to 
the suit only in so far as it was an action on the covenant. It 
will be noted that the language of the deed expressly provided 
that the grantee covenants with the parties of the first part, 
their heirs and assigns. The argument in the brief of the 
appellants on this point does not consider the real question 
in issue. In this particular case the covenant with respect 
to the use of the property is by the deed itself limited to the 
grantors, their heirs and assigns. The appellant Steinmetz 
had purchased his property before the purchase by the ap¬ 
pellee and execution of her deed, so that he is by the terms 
of the deed not one of the grantors or an heir or assign, but 
a stranger to the transaction. 

m. 

The assignment of error calls for the construction of the 
restrictive covenants in the appellee’s title deed If the 
court, in the decision of this case, finds it necessary to con 
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sider at all the questions raised by this assignment, we be¬ 
lieve that its importance, affecting, as it does, the owners of 
lots in a large subdivision adjacent to our city limits, re¬ 
quires its most careful consideration. 

In the first place, no authority is needed to support the 
proposition that a covenant in a deed is to be strictly con¬ 
strued as affecting the estate of the grantor where reserva¬ 
tions are made, and liberally in favor of the grantee, whose 
ownership may be curtailed by express conditions in dero¬ 
gation of his right and dominion over real estate purchased 
in fee simple. 

Particularly must this be true in a case such as the pres¬ 
ent, where the restriction upon the use of the property is 
limited to a comparatively brief term, to wit, twenty years 
from January 1, 1906. 

The language of the covenant in question is— 

“First. That not more than one dwelling-house 
shall be erected on said lot, and that no apartment 
house or flats of any description shall be erected on 
the same. 

“Second. That such building shall not cost less 
than $3,500.00 to build, and shall not be used for 
manufacturing, mechanical or business purposes cf 
any kind whatsoever, but solely for dwelling pur¬ 
poses.” 

The great importance of the construction to be placed 
upon these two sections consists in the fact that should the 
court adopt the literal construction it would be to hold that 
the only prohibition is that limiting the number of dwelling- 
houses which may be erected on one lot to a single structure 
for the use of one family, to cost not less than $3,500.00, and 
to be used solely for dwelling purposes, but not prohibiting 
the erection of garages, chicken-houses, stables, or even 
stores or other structures for the purpose of business or trade. 
That is to say, it may have been the intention of the persons 
interested in this subdivision to secure a neighborhood of 
detached homes where the construction of apartment-houses 
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and houses in rows and blocks would be impossible during 
such period of time as would serve to fix the character of the 
neighborhood as one of detached homes. It had been the 
experience in former subdivisions in that vicinitv, embrac¬ 
ing generally what is known as “Mount Pleasant,” that 
while originally the purchasers of lots erected individual 
houses, as the city moved nearer the streets were built up with 
solid blocks of houses and large apartment buildings. While 
trade was not restricted in those subdivisions, that fact did 
not injure or destroy the value of the subdivisions as resi¬ 
dence property, for the reason that only such business houses 
as were essential to the convenience of the neighborhood 
would naturally be erected. 

Upon this construction of the covenant used throughout 
this subdivision, the building of blocks of houses and the 
building of houses designed for business purposes on the 
hrst floor and residence above, which is one type of apart- 
inent, would be prohibited. 

On the other hand, should the court take such a view of 
this covenant as is requested by the appellants, and hold that 
the term not more than one dwelling-house shall be erected” 
means that no building for any purpose may be erected ex¬ 
cept a dwelling house, then it would be a violation of this 
covenant to erect a garage, a chicken-house, a stable, or any 
outbuilding (see Hepburn vs. Long, 131 N. Y., supp. 151 
cited on pages 15 and 16 of appellants’ brief; also Riverbank 
improvement Company vs. Bancroft (Mass.), 95 N E 216- 
Evans vs. Foss, 194 Mass., 513). 

It will be seen from an examination of the authorities that 
the restrictive covenants in deeds of this nature are strictly 
construed as against the grantor. In the case of the River- 
bank Improvement Company vs. Bancroft, supra, it wa« 
held that a covenant expressly providing that “no stable of 
any kind, private or otherwise, shall be erected or maintained 
on any portion of said land,” did not apply to a garage. 

1 he onuri am A • ° 







“Accordingly it must be held that the building 
is not a stable within the meaning of the restriction. 
And this is so even ^if, as argued by the plaintiffs, a 
garage is as objectionable as a stable.” 

In that case the court commented upon the fact that the 
restrictions with which they were dealing were not unlimited 
as to use, but limited to thirty years, evidently with the idea 
that covenants so limited should receive a more literal in¬ 
terpretation than the usual perpetual covenants running 
with the land. 

In the case of Ilime vs. Lovegrove, 11 Ont. L. Rep., 252, 
it was held that a covenant that no more than one house shall 
be erected did not prevent the erection of a stable upon the 
rear part of the lot, sufficient space having been left in front 
for a dwelling-house which the owner intended to build. 
Also in the case of Russell vs. Baber, 18 Wekk. Rep., 1021. 
it was held that a covenant that private houses only should 
be erected was not violated by the erection of a stable. 

Use for Business Purposes. 

The second paragraph of the covenants provides that the 
dwelling-house shall cost not less than $3,500.00 and shall 
not be used for business purposes. It will be noted that there 
is no restriction upon the use of the lot or any other struc¬ 
ture on the lot, but only of the dwelling-house. The ques¬ 
tion arises was it the intention of the parties that the resi¬ 
dence houses in this subdivision should l>e limited to those 
of a certain class and should not be combined residences and 
stores, or was it the intention to restrict the use of the lot 
and keep all business out of the subdivision? 

In a subdivision of this character, a considerable distance 
from the business district of the city, some places of business 
are almost a necessity. The provision in the deed, if it be so 
construed as to require every dwelling-house to cost not less 
than $3,500.00 and to be used solely for dwelling purposes, 
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would effectively maintain the character of that section as 
one of high-class residences. Had it been intended that no 
trade or business was to be conducted within the limits of 
this subdivision, that no building was to be permitted to be 
placed on any lots except one dwelling-house, it would have 
been a simple matter to have inserted that provision in the 
deeds, nor is it to be assumed that the deeds throughout this 
subdivision, one of the most important in the vicinity of 
\\ ashington, were carelessly and negligently or ignorantly 


Proposed Use by Appellee. 

It is not contended that the appellee proposes to conduct 
any business on her property, so that it is unnecessary for 
he court to take the extreme position we have considered, 
t is alleged that this stable contains five stalls and space for 
wagons, and that it is proposed to stable the horees and 

ag0ns used j b y the appellee or her husband in the plumbin'* 
business and a drayage or express business. It can readily 
be seen that a stable of the size indicated, with five stalls for 
horses, couid not be used for the purpose named in any con¬ 
siderable business operation. It is not alleged that the ap- 
Mee proposes to conduct either of these occupations upon 

* e /f| mses ’ and we assume the expression that it is in- 
ended to stable the horses and store the wagons” to mean 
that these objects are to be put there at times when they are 
not being used m the business. This is not, we submit 
usmg the premises for business purposes. In the case of 
Vlnte w. PoUm-d cited on page 16 of the appellants’ brief, 
he facts showed that it was not merely intended to keep the 
horses employed in the defendant’s coal business on the 
premises, but to transact that business from that place. 
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V. 


Alleged Error in Holding That the Proposed Use of 
the Stable Would Not Constitute a Nuisance. 

The bill of complaint shows that the stable was in the 
process of erecting, and had not apparently, at the time of 
the filing of the suit, been used for any purpose. The bill 
alleges, however, that the proposed use will constitute an 
offensive and obnoxious nuisance by reason of the odors 
which will emanate from the stable, and will cause plaintiffs 
irreparable injury. It is, perhaps, unnecessary to cite au¬ 
thorities to support the proposition that general language of 
this character is insufficient. 

In the case of Adams vs. Michael, 38 Md., 123, a suit 
was brought to enjoin the building of a manufacturing plant 
immediately adjoining the dwelling of the plaintiff. The 
opinion of the court, delivered by Justice Alvey, after dis¬ 
cussing the principles of law which permit a court of equity 
to enjoin nuisances of that character, states (on page 128): 

“But, though the law invoked be thus well estab¬ 
lished, the difficulty in the complainants’ case con¬ 
sists in the defective manner in which the facts of 
it are disclosed. As we have seen, the allegations of 
the bill, while very strong as to what is to be the con¬ 
sequence of the establishment of the factory, are 
exceedingly general and indefinite as to the facts and 
circumstances from which the court alone can de¬ 
termine whether the nuisance will be of the nature 
and character supposed. It is not enough for the 
parties complaining simply to allege that particular 
consequences will follow the erection of the factory; 
that may be their opinion or apprehension; but facts 
must be stated so that the court can see and deter¬ 
mine whether the allegation is well founded. There 
is no allegation in the bill before us as to the precise 
proximity of the intended factory to the buildings 
of the complainants, nor are there any allegations as 
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to the extent of the factory, what combustible mate¬ 
rials are to be used therein, or the quantity of smoke 
and vapor likely to be emitted therefrom. These are 
facts that are important to be known, and without 
full disclosure in regard to them the court is utterly 
unable to conclude whether the factory when erected 
will certainly constitute a nuisance, such as will sen¬ 
sibly and materially diminish the value of the com¬ 
plainants’ property, and the ordinary comfort and 
enjoyment of it or not.” 

In that case the court also held that the bill for the in¬ 
junction would not be retained until the purpose of the de¬ 
fendant became so far executed that its character may be 
determined, but will at once be respected without prejudice 
to any future application. While the court refers to the 
term “application,” the issue in that case was not upon the 
granting of an application in a pending suit, but the dis¬ 
missal of the bill. The order of the Court of Appeals was 
stated in the concluding paragraph of the opinion, as fol¬ 
lows : 

“In this case, as the bill fails to disclose all the 
essential facts to enable the court to form an opinion 
as to the propriety of granting the injunction, the 
order appealed from must be affirmed, and the bill 
will be dismissed, but without prejudice to any new 
application the complainants may think themselves 
entitled to make.” 

This question must, of course, be considered in relation to 
the fact that a stable is not a nuisance per se. It is the use, 
not the existence, of the building which may or mav not 
render it a nuisance. Where the erection is of a gas tank 
or other object, the existence of which may of itself be a 
nuisance, depending upon its relation to the property of the 
plaintiff, its threatened erection or proposed use may be en¬ 
joined as a threatened nuisance, but, as we understand the 
authorities, no injunction will be granted to restrain a 
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threatened nuisance unless the objects complained of will 
of themselves necessarily constitute a nuisance. 

In the case of King vs. Hamill, 97 Md., 103 (109), the 
court said: 

“It is not necessary to cite authorities outside of 
this State to show that a stable is not per se a nui¬ 
sance.” 

4 

Again, in the same case (page 111) the court said: 

“An injunction will not ordinarily be granted 
against an anticipated nuisance unless the facts al¬ 
leged and proven are sufficient to show it will be a 
nuisance per se. This court said in Adams vs. 
Michael, 38 Md., 129, that the general rule is that an 
injunction will only be granted to restrain an actual 
existing nuisance; but wdiere it can be plainly seen 
that acts which, when completed, will certainly con¬ 
stitute or result in a grievous nuisance, or wfiere a 
party thercatens, or begins to do, or insists upon his 
right to do certain acts, the court will interfere, 
though no nuisance may have been actually com¬ 
mitted, if the circumstances of the case enable the 
court to form an opinion as to the illegality of the 
acts complained of, and the irreparable injury which 
will ensue. As this record wholly fails to show that 
the appellant will sustain such injury, the learned 
judge who sat below was right in dissolving the in- 
. junction and dismissing the bill.” 

This statement was quoted and reaffirmed in the case of 
Bonaparte vs. Denmead, 108 Md., 174 (185). The same 
rule has been followed in a great many cases in the several 
States. 

In the bill of complaint it is not charged that the stable 
in question is unsightly or that it differs from other struc¬ 
tures in the same square or that there is any reason that its 
erection should be enjoined save that the alleged proposed 
use to be made of it is obnoxious. Nevertheless, the bill does 
not ask an injunction against the proposed use, but merely 
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that its erection be prevented. While it is true that the 
courts of equity will not permit a suit to fail where upon 
the case made by the evidence the plaintiff is entitled to 
relief, but will grant relief under the general prayer, this 
rule cannot be invoked by the plaintiffs in this case. Their 
bill of complaint stated no grounds for an injunction against 
the erection of the building. That was the only specific re¬ 
lief prayed in the bill. A demurrer was filed, and although 
general leave to amend was given they elected to stand on 
the bill of complaint as drawn. Under such conditions the 
demurrer was properly sustained and, the plaintiffs not 
amending, the decree was proper. 

For the same reason the demurrer was properly sustained 
if any of the points assigned were well taken, and the fail¬ 
ure of the plaintiffs to amend after leave granted requires 
the affirmance of the decree. 

Respectfully submitted, 

J. H. RALSTON, 

F. L. SIDDONS, 

W. E. RICHARDSON,. 

Attorneys for Appellants. 
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